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                     IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 1577/16

State

Versus

Gobinda Debnath

 (Under section 447/427/506/294 of IPC)

            Offence explained on: 18.08.2018

Evidence recorded on: 07.02.2019, 30.03.2019, 01.06.2019, 01.08.2019

            Statements recorded on: 19.08.2019

            Arguments heard on: 19.08.2019

            Judgment delivered on: 04.09.2019

 Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

           Advocate for the Accused: Mr. Pulin Biswas

                                                              J U D G E M E N T

Prosecution Case in brief: 

1. Filtering the unnecessary details the case of the prosecution in brief is
that on 19.04.2016 at about 8.00 p.m., wrongfully entered into the house
of the informant and destroyed the pump of his smithy. It is alleged that
the accused took away few implements (tools) of his smithy. When the
informant  asked  about  the  matter  to  the  accused  he  chased  the
informant with a dao and somehow the informant managed to enter into
his  house  and  save  himself.  On  hearing  hue  and  cry  Hafijuddin  and
Shahjahan Ali came to the premises of the informant and they witnessed
dao in  the hands  of  the  accused.  The informant  further  submits  that
accused is trying to evict the informant from his premises. Although the
informant lodged ejahar  on 20.04.2016 regarding the alleged incident
that took place on 19.04.2016 but investigating agencies did not look
into the matter and registered the case against the accused. The accused
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also threatened to evict  the informant from his  residence and further
threatened to kill him. Hence, this case. 

   2. On receipt of the ejahar officer in charge of Tezpur Police Station has
registered a case as Tezpur P.S. case no. 843/16 u/s 294/380/382/452/426
of the Indian Penal Code. Thereafter, I/O has launched the investigation
of this case. After completion of investigation, I/O has finally submitted
charge sheet against accused person 447/425/506/294 of IPC.

    3. Thereafter, cognizance has been taken and summon have been issued
to  the  accused  person.  On appearance  of  accused person,  necessary
documents  required u/s  207 Cr.  PC  have been furnished to  them. On
perusal  of  the  materials  on  record  particulars  of  offence  u/s
447/427/506/294 of  IPC is  read over  and explained to the accused to
which he pleaded not guilty and claimed to be tried. 

4.  Prosecution in support of its case has examined as many as five (5)
witnesses.

   5.  Accused person is examined u/s 313 Cr.P.C and their statements are
recorded in separate sheets as far as possible in their own words tagged
with the case record. He denied all the allegations levelled him by the
informant.   

6. I have heard the arguments advanced by the learned counsel for the
accused persons and Ld.  A.P.P.  Perused the materials  available  in  the
case record. Upon hearing both the parties and on perusal of the record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION: 

Point No 1: Whether the accused person on 19.04.2016 at about 8.00
p.m., entered into or upon property in the possession of the informant
with intent to commit an offence or to intimidate, insult or annoy any
person in possession of such property and thereby committed an offence
punishable u/s  447 Indian Penal Code?

Point No 2: Whether the accused person on the same date, time and
place  on  had  committed  mischief  by  causing  wrongful  loss  to  the
informant upwards of Rs. 50/- (Fifty Rupees Only) and thereby committed
an offence punishable under sections 427of the Indian Penal Code?

Point No.3:  Whether the accused person on the same date, time and
place,  threatened  the  informant  and  thereby  committed  an  offence
punishable u/s 506 Indian Penal Code?

Point No.4:  Whether the accused person on the same date, time and
place abused the informant uttering obscene words in or near any public
place and thereby committed an offence punishable u/s 294 Indian Penal
Code?
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DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

7. The accused is facing trial for offence committed u/s 447/427/506/294
IPC.  Therefore  the  prosecution  is  required  to  prove  the ingredients  of
above  section.  In  the  present  case  the  prosecution  side examined as
many  as  five  witnesses.  Among  the  witnesses,  P.W-1  and  P.W-4  are
independent witnesses and they only stated that they heard hue and cry
and thereafter went to the house of the informant and then the informant
disclosed that  the accused had committed the alleged offences.  Thus
P.W-1 and 4 are not eye-witness to the occurrence of the incident.

8. P.W-2/ informant deposed that two years ago at about 8 p.m., accused
destroyed  the  pump  of  his  smithy  and  when  asked  as  to  why  he
destroyed  the  pump accused  replied  that  he  will  stab  the  informant.
Accused chased the informant with a dao and somehow the informant
managed to enter into his house and saved himself. P.W-2 stated that
many persons gathered at the place of occurrence but those witnesses
could  not  be  examined  by  prosecution.  The  informant  also  remained
silent as to who were the persons present who had seen the occurrence.
The  informant  and  his  wife/P.W-3  are  the  only  two  witnesses  who
supported the prosecution case. Both the witnesses are highly interested
witnesses  and  their  evidence  cannot  be  accepted  without  due
corroboration.  What  appears  from the  evidence  on  record  is  that  the
informant  could  not  produce  the  damaged  articles  before  the
investigating officer so as to  accept  his version that  the accused has
caused  the  damaged.  Moreover  the  allegation  that  the  accused  had
taken away the implements could not be recovered and the informant
also could not categorically describe the articles alleged to have been
taken away by the accused.  The evidence of P.W-4 shows that he saw
the accused going out from the premises of the informant holding a knife
(katari) in his hand and except the knife he was not carrying any other
article. Therefore the evidence of the P.W-2 and P.W-3 was not supported
by P.W-4  about  taking  away of  the  implements  and articles  from the
possession of the informant. Therefore it creates doubt as to whether the
accused  has  committed  theft  of  articles  from  the  premises  of  the
informant. Considering the evidence in entirely except P.W-2 and P.W-3
none of the witnesses supported and corroborated their version and has
failed  to  prove  guilt  of  the  accused.  Therefore  the  evidence  of  the
informant cannot be relied upon and it appears to be a doubtful one.

9. With regards to offence u/s 427/294/506 IPC further discussion on it
would amount to futile exercise as none of the witness’s could implicate
the accused person for the commission of offence. Thus it appears that
the  prosecution  has  failed  to  bring  home  the  charges  against  the
accused. Hence in the result the accused deserves to be acquitted.
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ORDER

10. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  person
namely Gobinda Debnath. Accordingly, accused persons are acquitted of
the  charges  u/s  447/427/506/294  of  IPC  levelled  against  him  in  this
instant case.  

11. Set the accused persons at liberty forthwith. 

12. The bail  bond for the accused persons are extended for a further
period of six (6) months. 

13. The case is disposed of on contest accordingly. 

Given under my hand and seal on this 4th day of September, 2019 at
Tezpur, Sonitpur. 

                      

                          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class

                                                                                    Tezpur, Sonitpur
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                                                     APPENDIX

                                                  
A WITNESS OF PROSECUTION:

     1. P.W-1: Md Shahjahan Ali 

            2. P.W-2: Sirirsh Debnath (informant)

     3. P.W-3:  Nanda Debnath
 
     4. P.W-4: Hafijuddiun

     5. P.W-5: Bhaben Brahma

B EXHIBITS OF PROSECUTION: 

1. Exhibit 1: Ejahar

2. Exhibit 1 (1) (2) (3) (4) (5): Signatures of P.W-2/informant

3. Exhibit 2: Sketch map

4. Exhibit 2(1): Signature of P.W-5

5. Exhibit 3: Chargesheet

6. Exhibit 3(1): Signature of P.W-5 
 

C WITNESS OF DEFENSE: NIL

D EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
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